R i In Re e Petltlon of Tennessee UNE»P Coahtlon to

| J‘f"";"??j’if"fTennessee UNE—P Coalztzon to Open a Contested Case Proceedmg ”‘o‘kDeclare Unbundle

. ""::}-"'_‘.Swztchzng an Unrestrzcted Unbundled Network Element (“Petztzon ’) Hawng tlme y esoly

o I ﬁ.:_ ,‘:~ina§el of the Casen n

: f‘,vcontested case to estabhsh local swttchmg as an unrestneted unbundled network lemen

k‘Commumcatlons, Inc.; MCImetro Access Transmission Serv1ces, LLC MCI WorldCom Commumeauo;
e NewSouth Commumcatlons Corp and Z-Tel Commumcatlons, Inc.

 BEFORE THE TENNESSEE REGULATORY o
: . Nashville, Tennessee o

May 13, 2002 :

~ Open a Contested Case Proceedmg to Declare
Unbundled Switching an Unrestrlcted

)
B Unbundled Network Element. )

. ‘FIRSVT REPORTANDf RECOMMENDATIO

Th1s matter is before the Hearlng Ofﬁcer Dlrector Melvm J Malone

L ‘feexteinjprel,inlinaty legal issues in‘this matter,i"the’HéaMg Ofﬁcerhas concludedthatltl
; f_neeessary for the Tennessee Regulatory Authorlty (“TRA” or “Authonty”) to a.d & es\ th

"5ﬁk”statutory manner in which this matter should proceed

5} ;( UNE”) on a statew1de basm On February 26 2002 the Authonty gra.nt .

S 2‘1 The Coahtxon includes: Access Integrated Networks Inc.; Blrch Teleeom of the South Inc




i Pre—leed Testzmony The Coahtlon on March 6, 2002 ﬁled its Opposztwn tO BellSouth LM"”O

, ta Dzsmzss On March 25 2002 the Heanng Ofﬁcer entered the Order f‘fRegardmg tk‘

o ‘,\}’,‘l :':_1,1 Procedural Posture o

;f;;_;eozov p.1 (April 8, 2002).

A *‘}ﬂfequésthtvhat this proceeding be convened as a :C“"n"éétga‘“éése é‘ia éﬁboiﬁt’éd, Dlremr}MélVln'

| ")Applzcabzzzty of Tenn Code dnn § 65-5-209(d), rulmg that Tenn C"d“' A‘m § 65 5 209(‘1) :

o not apphcable to thls proceedmg On Aprll 9, 2002 the Heanng Ofﬁcer 13 ] 'ed thelmtzal Order,

b Denymg BellSouth s Motzon to Dismiss and to Strzke

i *..;2 Order Convenmg a Contested Case Proceedmg anz‘l’ APPéi”ﬁ"g aPre-Hearmg ‘Oﬁiqgr,




o ‘L_Coalltlon s plead:mg to advance in thrs proceedlng by way of a rulemaklng, thereby consrderln

i the Coahtlon s pleadlng as a petltlon for a rule For exactness, 1t should be noted that a

e ‘determmatron as to whether the petlnon for a rule should be granted has 'not herein been reac

" III Dlscussmn and Analys1s

It 1s Well settled that the Authorlty exerc1ses leglslatlve, executlve. and judicial

e 'ﬂl‘functlons Further the Authonty has substantlal drscretron to estabhsh po,lcy e1 ier through

»’ :"rulemakmg or adjudlcatron As the Tennessee Court of Appeals has opmed the legrs atlve and

i adJudlcatlve functlons are “closely related and the hne between them is notf always clear

e : Hence 1t 1s mcumbent upon the Authomty to tread w1th prudence When determmmg-the mann

i : t): by wh1ch to develop pohcy

Tenn Code Ann § 65 2 101(2) deﬁnes contested cases as “all proceedings before the
i f ,[A]uthonty in whlch the legal nghts duties, or pr1v1leges of specrﬁc partles are determined after

e L y;a hearlng before the [A]uthorlty 8 Generally, “[a]d_]udlcatlon 1nvolves 1nd1v1dual nghts o

' dutles and the detemnnatlon of dxsputed factual issues m partrcular cases It

v hand Tenn Code Ann § 65-2 101(3) provrdes that a rule “rneanseviery‘r’egu ation, “ r statement

il {:_3 Moreover advancmg in’ thls manner is consrstent with the Authonty s prevrous determmanon thatthe'Petztzon
[ 'sufﬁc1ently presents meritorious issues warranting resolution before the agency. ‘

[ ;_,4 Tennessee Cable Television Ass’n v. Tennessee Pub. Serv. Comm’n, 844 8. W 2d 151 158 (Tenn.v Ct.’ App.o1992‘)

o .2_-5 1d. at 160. This dlscretlon however, is not unlmuted Id. at162. i o e
Id at160.

7 While the Tennessee statutes “clearly empower” the Authonty to promulgate rules and‘ tc

v conduct contested case
L proceedmgs “the statutes provrde no clear guidelines for an agency’ s decrsxon whether o exercxse 1tsauthor1ty
.o through rulemakmg or case-by-case adjudication.” Id. at 161, i ey ‘
 * Tenn. Code Ann. § 65-2-101(2) (Supp. 2001). Similarly, the Uniform Adnumstratlve Procedures Ac‘ “UAPA”)‘
deﬁnes a contested case as “a proceedmg, mcludmg a declaratory proceedmg, in: Whrch the Ieg' 1 'nghts dutres or




o , ,;k_authonty
Here, the Coahtlon has pet1t1oned the Authorxty to grant rehef via'a contested case
'ﬁ«;,proceedmg The Coahtron s request for a contested case, coupled w:th the ehef requested,

e creates a procedural paradox since 1t seeks a pohcy statement from the Au _rrty regardmg loca

f sw1tch1ng rather than a narrow ruhng ona partlcular set of facts that bmds o ly speelﬁe partle to

-j‘k",kfthe acnon as is contemplated by Tenn. Code Ann § 65—2—-101 Gmdance f no 2 mandate

: 7>address1ng the paradox 1s presented in the Tennessee Court of Appeals Tennes ee Cab

elevzszon Assoczatzon v. Tennessee Publzc Servzce Commzsszon decnsxo

'determmatlon 5

pnvﬂeges of a party are required by any - statute or constrtutlonal prov1s10n to be determmed b ‘an agency'after

opportunlty fora hearing.” Tenn. Code Ann. § 4-5-102(3) ( 1998). :

° Tennessee Cable Television Ass’n, 844 S.W.2d at 161 (citations onntted) i

Bt ' Tenn. ‘Code Ann. § 65-2- -101(3) (Supp. 2001). Similarly, ‘the UAPA deﬁnes a rule as ¢ gency state

: general apphcablhty that implements or prescribes law or policy.” Tenn. Code Ann § 4-5- 102(10){1998)
Tennessee Cable Television Ass’n, 844 S.W.2d at 161 (cxtatxons omitted). -

R See Metromedia, Inc. v. Director, Div. of Taxation, 97 N.J. 313, 478 A2d 742 751 (1984)

i ." ; T ennesSee Cable Televzszon Ass’n, 844 S.W. 2d at 162 63




: To begln W1th the Coahtron asks the Authorrty to “estabhsh ,,1sk “decll” &6 ¢

el expand”17 local sw1tch1ng as a new 1nterconnectton servrce”}‘8

o "f'fapphcatlon of 1ts requested relref Therefore, to grant the rehef Would result in
il 1ntended to have wide coverage encompassmg a large segment of the regulated mdustryor

Lol general pubhc that is, all compet1t1ve local exchange carners (“CLECs”) and

T ILECs in Tennessee Moreover there is no doubt that the rehef requested 1s prospectlve Next :

o . ;,jvto estabhsh local sw1tch1ng as an unrestncted UNE statew1de requlres a decrsron that estab' hes

ﬂ(l) is lntended to have Wrde coverage encompassrng a larg ‘the
L regulated or general pubhc rather than an individual or a narrow select group, (2)4
s intended to be applied generally and uniformly to all snnllarly situated perso S;.
. B)is de51gned to operate only in future cases, that is prospectlvely, (4) prescrlbe :
 alegal standard or directive that is not otherwise expressly provided by or clearlyg
~ and obviously inferable from the enabhng statutory authorization; (S) reflects a 5

 administrative policy that (i) was not ‘previously expressed in any ofﬁc1a1 and
i exphclt agency determmatmn adJudlcatron or rule, or (ii) consututes a materlal;

S 51g111ﬁcant change from a clear, past agency position on the 1dentlcal subject
. matter; and (6) reflects a decision on admrmstratlve regulatory pohcy 1n the nat re
S 'of the mterpretatlon of law or general pohcy ' :

o = Before proceedlng further in thrs matter the Authorlty must apply the Metromedla;te

01‘ an

o ‘.»',;,felernent”19 on a statewrde basrs The Coahtlon does not m any way propose to hmrt ‘the

all mcumhent localf

exchange camers (“ILECs”) in Tennessee L1kew1se such a determmatlon“ ’fould be apphe

: "igenerally and umformly to all s1mrlarly 51tuated persons that is, once agam all CLECs kandfi‘

L "’~,"general regulatory pohcy and prescnbes standards not otherwrse provrded for r avai

' 'the exrstmg apphcatlon of federal guldehnes Also, the rehef requested would eﬂect

k.lk_jy;adm1mstrat1ve pohcy not prev1ously ofﬁcrally expressed by the Authorrty : Fmally, ‘suc

i “_’4Id at162.
.’sPetztzon p l

5 ,h”Id atZ ‘
oy atl.

% 1d.

. l;rld' L’




b here Thus,

" . subjectmg th1s proceedmg to a rulemakmg

Jo follows

P T as an unrestrlcted UNE The Petztzon 1dent1ﬁes the substance of the rehef sough }_a declaratlon

S also I_ists reasons to grant the Coal_ition’s reque’sted'reli’ef 1nc1uchng thatdom

: ;,‘;,H"‘,kens’ure the continued_viability of UNE-P2} and Q) e nahle J?h‘? Authorltyt

Vo 5520 Tenn. Code Ann. §4-5-201 (1998)

T :I'aw of 'g'eneral policy.

Falrly applymg the Metromedla test to the matter at hand Ieads to the conclusmnthat any

i 'substantlve actlon taken on the issues ralsed in the Petmon

1s more properly executed Wlthll’l a

the 1ntent of the Tennessee Court of Appeals is better upheld and adhered\,to_by

Tenn Code Ann. § 4-5-201 se_ts fo‘rth the requireme‘nts forpetmons for or against rules as.

: (a) Except Where the rlght to petltlon for a rule 1s restncted by statute toi
~designated group or except where the fonn of procedure for such petltlon 1s'_._ J
‘otherwise prescribed by statute, any mummpahty, eorporatlon or any five (5) or

~.more persons havmg an interest in a rule may pe tzon an agency requestmg the*;t
o :‘adoptlon amendment or repeal of such rule, - ‘

5 (b Such petition shall state clearly and concisely: .
R (1) The substance or nature of the rulemaking Wthh is requested

: - The reasons for the request and the petlnoner s mterest m th‘ 'tequesti
and

' 3) Reference to the authonty of the agency to take the actton wh1 h‘IS
' ‘requested .

i :;,The Coahtlon cons1sts of ﬁve or more persons havmg an mterest in estabhshlng local sW1tch1 ;.

L that Iocal sw1tchmg be made ava:lable ona statew1de bas1s as an unrestneted UNE The Petiti

;4

0 “proactively act to

Petztzon . 2




rel 1ef pursuant to .

T CA. § 65~4—124(a) o f " :

Conclusion

o ‘;“'Dis‘covery request shall be ﬁled w1th the Authonty and served n all
o and 1dent1ﬁed mterested person527 by 2:00 p m., F rlday, May 24’ 20()'

A proposed protectwe order 31gned by all announced an
V"persons shall be filed by 2:00 pm. Fnday, May 24 2002

% The Coahtlon may oppose thls recommendatlon If so, an altematwe is to close the contested case proceed
2. _Dlscovery requests intended solely to aid the Authon

. ty in this fact-ﬁndmg process may;also ,
'Tennessee-certxﬁcated facilities-based competlng servi

ce provzders and shall be an: ]
established herein. Although the Authonty may employ other means. to gather the req i
_dlscovery may be the most expedient. -

- The parties of record to the contested case proceedmg shaIl bedeemed
ersons Other entities or persons wishing to participate in this matter on a goil

pearance with the Authonty, after which they w1ll become announced and identifie
person may paru01pate in thls proceedmg : ,




v,Objectlons to dlscovery requests shall be ﬁled Wlﬂ’l thehAuthori
“all announced and 1dent1ﬁed 1nterested persons by 2 OO p m., Frida
2002 ey Ry

E:.Responses to dlscovery requests shall be :ﬁled w1th the Authonty and served
»“all announced and 1dent1ﬁed mterested person’s'j by';Z:OO_' pam., ’iFriday

.. Pre-ﬁled dlrect testnnony or comrnents shall be ﬁled w1th the Authorr

~ served on all announced and 1dent1ﬁed mterested persons by 2 00*
,.foune 21 2002 = :

'Pre-ﬁled rebuttal testlmony or comments shall be ﬁled Wlth the :

served on all announced and 1dent1ﬁed mterested pers “ns b
‘June 28,2002 | ;

 The Authorlty accept the Petztzon of Tennesse‘ . UNE-

. jContested Case Proceedmg to Declare Unbundled, 'S tchmg

: §4 5-201

o . The Authorlty adopt the procedural schedule set forth herem

3 It is’ the ‘expectatlon of the Authonty that the parties to the contested case

proce ing
and 1dent1ﬁed mterested persons will submrt pre-ﬁled testlmony,

as opposed to COmm' n




‘prowders

: : RespectﬁﬂlySubnntted ;

K. :Dav1d Waddell Executwe Seofetary R




